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1 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
2 WARREN R. DARROW, Judge, taken on Tuesday, May 31,
2 FOR THE COUNTY OF YAVAPAI
s 3 2011, at Yavapal County Superior Court,
+ STATE OF ARTZONA, ) 4 Division Pro Tem B, 2840 North Commonwealth Drive,
5 Plaintiff, ; 5 Camp Verde, Arizona, before Mina G. Hunt, Certified
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' 1 APPEARANCES OF COUNSEL: 4
1 PROCEEDINGS
2 For the Plaintiff:
orssasem 2 THE COURT: I guess we're on two different
3 YAVAPAI COUNTY ATTORNEY'S OFFICE 3
BY. SHEILA SULLIVAN POLK, ATTORNEY 0138 40PM phone systems, so everyone will please speak up.
4 BY: BILL R. HUGHES, ATTORNEY i 4 I'm going to call V1300CR201080049, State
255 East Gurley
5 Prescott, Arizona 86301-3868 waeem 5 versus James Arthur Ray. I'll go through the
(Appearing by telephone.)
6 nasem O appearances.
7 For the Defendant: osssem T Mr. Kelly, are you there?
THOMAS K. KELLY, PC sssem B MR. KELLY: Judge, I'm here as well as Luis Li
8 BY: THOMAS K. KELLY, ATTORNEY
425 East Gurley wwsen 9 and Mr. Ray on the same telephone.
9 Prescott, Arizona 86301-0001
(Appearing by telephone.) osorm 10 THE COURT: Okay. What about Mr. James Ray?
10 orseoim 11 MR. KELLY: He's present, Judge
11 MUNGER TOLLES & OLSON, LLP orasosen 12 THE COURT: Okay.
BY LUIS LI, ATTORNEY
12 355 South Grand Avenue mworm 13 And then for the state I have listed
Thirty-fifth Floor
13 Los Angeles, California 90071-1560 s 14 Ms. Polk
14 (Appearing by telephone.) nwuem 15 MS. POLK* Yes, Your Honor.
otz 16 THE COURT: Mr. Hughes7
15 Forthe Witness, Mark Rock: o 17 MR. HUGHES: Yes, Your Honor
16 YAVAPAI COUNTY PUBLIC DEFENDER oo 18 THE COURT: And Pam Moreton from victims
BY: ROBERT J. LAUNDERS, ATTORNEY
17 2830 North Commonwealth Drive wwzew 19 services.
Suite 101
18 Camp Verde, Arizona 86322 orsszem 20 MS. MORETON: Yes, Your Honor,
19 orsezem 21 THE COURT: Okay.
20 a1se2eem 22 Bob Launders 1s here in court.
21 orsezrem 23 And I think, Mr, Mark Rock, can you hear
%g o1 3928PM 24 me?
%g pp— 13 THE WITNESS. Yes, Your Honor.
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THE COURT: Okay. I kno’ou're ona

understan@ that Mr. Launders wanted to state

Mina G Hunt (928) 554-8522

oz 1 oaeen 1
~awew 2 different phone. So I've asked people to speak up. wawm 2 Something I was not willing to entertain in an ex
nwum 3 Mr. Launders, I'm going to give a very wawn 3 parte fashion.
« 4 brief sketch of the request you made. I know you oasorm 4 Mr. Launders, what can you state of

.M 5 have an envelope there. wasen 5 record?
sween O MR. LAUNDERS: Yes, sir. oasew 6 MR. LAUNDERS: Well, I can tell you that what
I § Mr. Rock, can you hear me? wassw 7 I've given the Court in the sealed document 1s
omuem 8 THE COURT: Go ahead. Can you hear your aasew 8 Solely to protect my interest in the event this
wwen 9 lawyer, Mr. Rock? wanm 9 goes the way I think it could very well go and
wwam 10 THE WITNESS: I can hear you. wae 10 Mr. Rock down the road blames me for somehow giving
orsosoem 11 THE COURT: Okay. wasw 11 him bad advice. So that's the only reason I have
orsosen 12 MR. LAUNDERS: All right. weww 12 Offered that envelope.
wasen 13 What I have asked the Court to take under aawm 13 And I don't believe since it involves
nwsew 14 seal is the reasons for my opinion and advice that wasw 14 privileged communications, either party, the
woome 18 I'm prepared to put on the record as far as what wauww 15 defense or the state, has a right to access that
wouen 16 I'm telling my client he should do. And then I'm awazew 16 Information.
nouen 17 going to tell the Court that as of -- at the wazem 17 THE COURT: Well, this matter is going to be
wwoe 18 present time it's my belief that my client is not nezew 18 sealed. This 1s going to be sealed. It will not
nonew 19 going to follow his lawyer's advice, 1s willing to wewm 19 be opened unless there is further order of the
o 20 @ccept use iImmunity from the state and, basically, wanmm 20  Court or until there is further order. I'm not
wwwew 21 take the witness stand and be asked questions that weww 21 goIng to look at it either. I don't know what's in
wozew 22 1 think are placing him at risk. weuen 22 here.
ooz 23 THE COURT: I just want to put this procedure oo 23 MR. LAUNDERS: Then, Your Honor, I've told my
wos 24 down. Ms. Rybar indicated to me earlier, aesew 24 client that he should exercise his Fifth Amendment
wwzen 28 Mr. Launders, that you wanted to have something on wewn 28 rights and refuse the use immunity that the state
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® ; ;
awowew 1 the record with just you and the Court or something swawe 1 1S offering him. But thus far Mr. Rock has
wwsew 2 lIke that. wewm 2 indicated he wishes to accept that use immunity and
sosm 3 MR. LAUNDERS: That 1s correct, Your Honor. I wemw 3 present himself as a witness and submit himself to
awwsm 4 wanted to put my reasons for why I was advising my wasew 4 direct and cross-examination.
wwowew B client for my protection with the Court outside the oo B THE COURT: I'm going to ask you from your
neww 6  presence of both the state and the defense, but wasew 6  perspective first, Mr. Launders, did you have
woa 1 certainly with Mr. Rock's permission to hear wese 7 SUfficient time to go over the case with Mr. Rock?
wosv 8 because It involved attorney-client privileged oo 8 MR. LAUNDERS: Yes, Your Honor. I got all the
wesew 9 COMMUNIcations. waeew 9 information I needed last Friday. And I talked at
sasew 10 THE COURT: And I was not willing to do it in wasew 10 some length in three or four conversations with
wwsew 11 that fashion. So what I relayed to you Is that If wamw 11 Mr. Rock this weekend.
aaem 12 you want to have something on the record that you oaaren 12 THE COURT: And you were able to fully explain
wawew 13 want it to be -- I'm not going to consider it in an saww 13 what use iImmunity means and discuss all those
wauwew 14 €x parte fashion. You can submit it to me under awerew 14 aspects?
waww 15 seal. It will be filed and of record. And then wazen 15 MR. LAUNDERS: Yes, sir.
w16 you have the record for whatever it 1s you want to ooz 16 THE COURT: Mr. Rock, I want to ask you just
«aww 17 say concemning advice or whatever. wazew 17 some questions and really, basically, yes or no.
oazen 18 So If you want to hand me that, I will go wawew 18 If you need more time to talk to Mr. Launders, I
«axm 19 ahead and make 1t -- place it under seal. wamew 19 need to know that also. I don't want any extensive
sraozem 20 MR. LAUNDERS: That's what I would ask, Your waxew 20 discussion here, you being on the phone,
wazen 21 HoORNOL. waxew 21  Mr, Launders being here in person.

22 THE COURT: I'll note that Mr. Loder happens o 22 But did you hear Mr. Launders indicate to
sz 23 to be here to conduct the calendar in other cases. waem 23 me that he did have sufficient time to discuss the
aassn 24 But I have the cause number on an wac 24 case with you? Did you hear that?
aaem 25 envelope. Idon't know the contents. It's just my saum 25 THE WITNESS: I heard that. Yes.
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9 11
cawm 1 THE COURT: Do you agregth him? oewen 1 MR. HES: No, Your Honor. Nothing from the
woom 2 THE WITNESS: Well, no. Because he didn't wsew 2 state. Thank you.
sasen 3 tell me he was going to do what he just did. oesom 3 THE COURT: Mr. Kelly, Mr. Li?

4 THE COURT: So you need to talk to w4 MR. KELLY: Judge, this i1s Tom Kelly, We
,: 5 Mr. Launders some more? Is that what you're mesew D could not hear the specific responses of Mr. Rock.
wueew 8 saying? These are yes or no. Do you need to talk wesw 6 But I believe we know the answers based on your
wusen 7 to Mr. Launders some more? weam 1 questions.
o 8 THE WITNESS: No. e 8 Regardless, Judge, given the comment by
PPV THE COURT: Okay. Did he explain to you what weoew 9 Mr. Launders and his advice to his client to not
s 10 Use Immunity is? wawn 10 testify and exercise his Fifth Amendment rights, at
aaren 11 THE WITNESS: Yeah. Anything I say in the wewn 11 this point in time, Judge, we would move to strike
awaee 12 court can't be used against me. aawew 12 the testimony of Mark Rock.
wwzen 13 THE COURT: Okay. You know, I appointed an oezen 13 I believe what's ultimately at 1ssue are
«wzmew 14 attorney so that you could discuss these things and ooz 14 the due-process rights of James Ray. This causes a
«uxew 15 make sure you understand. That's the general «weam 15 great deal of concern. We perhaps need a couple
wusen 16 concept of use immunity. There are other -- it wesem 16 more hours to take a look at some case law. But I
wuwew 17 doesn't mean that a prosecution is barred when weww 17 don't think it's as simple as just proceeding to
wuw 18 there 1s use immunity. It has to do with «wem 18  trial allowing the testimony of a witness that a
awaen 19 statements that are actually made in court, If neeen 19 member of the State Bar of Arizona I1s advising not
auiwen 20 there is an independent source for information, 1t wesew 20 to testify because of concerns regarding the
«wem 21 can be a completely different matter. awsew 21 truthfulness of his testimony. I believe that's a
orsneen 22 Did he go over all that with you, that aaoew 22 real 1ssue for defense counsel, the Court and the
awusen 23 type of information? wasew 23 State of Arizona to consider.
ovmsaom 24 THE WITNESS: Okay. oo 24 That's kind of a lengthy response, Judge,
omsson 25 THE COURT: Have you discussed all these warew 25 but we're somewhat caught off guard here.
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522

10 12
wasen 1 things with Mr. Launders? oasem 1 THE COURT: This was something we needed to
oo 2 THE WITNESS: Yes. I discussed -- Yes. [ wawn 2 diSCUSS.
weww 3 heard that. o 3 So, Mr. Hughes or Ms. Polk, any nitial
weom 4 THE COURT: Okay. Then did you have any waew 4 response, essentially, nor a motion to just strike
«swv 5 further questions? And I'm not talking about on wauwew 8 the testimony at this point, a concern -- I think
wewew 6 therecord. You have a right to consult with him wasen 6 you heard Mr. Kelly.
wsww 7 privately. Do you wish to consult with PR § MR. HUGHES: 1 did, Your Honor. Perhaps
wewew 8 Mr. Launders further privately? wawew 8 Mr. Kelly's motion is based on what he said, he
oreem 9 THE WITNESS: Okay. wasew 9 could not hear Mr. Rock's response. Mr. Rock
s 10 THE COURT: Do you want to do that? naoww 10 indicated he would be willing to testify tomorrow
oraszom 11 THE WITNESS: No, I don't. aaww 11 pursuant to a grant of the use immunity. There is
osszen 12 THE COURT: Okay. wamw 12 N0 basis to strike his testimony or not to proceed.
oz 13 Then, Mr. Launders, from what you oasen 13 This is the sort of situation that's
wssm 14 understand, it's Mr. Rock’s intention just to wasew 14 governed by A.R.S. 13-4064. Mr. Rock will be
«wsuew 15 proceed with testimony, his testimony tomorrow? aeoen 15 protected. His Fifth Amendment rights will be
weaen 16 MR. LAUNDERS: That's my understanding, Your |[««ew 16 protected pursuant to that grant of immunity. The
wexew 17 Honor, wswm 17 defendant’s right to confront the witness will also
owsaen 18 THE COURT: Is that what you intend to do, wwom 18 be protected.
wewn 19 Mr, Rock? aee 19 And so the state would request that this
avssaew 20 THE WITNESS: Yes, Your Honor, aawn 20 motion to strike Mr. Rock's testimony be denied.
oresen 21 THE COURT: Okay. «www 21 This 1Sn't @ new 1ssue the defense really needs to

22 I'll ask If any of the attorneys wish wem 22 think about. We put on the record last week that
owgen 23 to -- wamm 23 We were prepared to offer the use immunity so that
omaen 24 Anything else you want to address on this waeew 24 the testimony could proceed.
weuew 25 topic, Ms. Polk, Mr. Hughes? ey 1 THE COURT: I assume Mr. Kelly realized that
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13 15
swesw 1 Mr. Rock indicates his intentiongestlfy. wseew 1 the speakgone over here If you would and
; neam 2 MR. KELLY: Judge, that's correct. Please. auzm 2 elaborate the advice. You need to come to the
| asew 3 It's Not quite as simple as described by wszew 3 actual phone. That's the problem.
1 « 4 Mr. Hughes. Understand that we have a member in osen & MR. LAUNDERS: Mr. Rock, as I've previously
| ‘ 5 good standing of the State Bar of Arizona advising wsaem B told you, the use immunity that everybody
wasw 6 @ Witness not to testify. Pursuant to that advice wsam 6  acknowledges that you're going to receive 1s
waswen 7 he's filing sealed documents with the Court that no assen 7 intended to give you protection from prosecution
wass 8 ONe knows the contents of. wssem 8 from some of the things that you might say. But
wowm 9 And despite that assertion on the record, asaw 9 you do understand that it does not and it cannot
wwam 10 Mr. Rock 1s denying the advice of counsel and wssew 10 protect you from perjury If it's determined that
awswv 11 willing to testify under a simple grant of use wssew 11 you've committed perjury on the witness stand. Use
wew 12 1mmunity. So the issue i1s a little more wssen 12 immunity 1s not a defense.
ween 13 complicated than simply stated by Mr. Hughes. arsissew 13 And we've talked about this at some
sz 14 And also, Judge, If there I1s use asnsen 14 length; correct?
weren 18 1MmMunity, we've requested and have yet to receive orsism 15 THE WITNESS: Correct.
nexew 16 @n immunity agreement that we might see in writing wsisn 16 MR. LAUNDERS: Thank you, sir.
| wewen 17 before tomorrow's testimony. orszooem 17 THE COURT: Mr. L, the answer to your
‘ noum 18 MR. LI: Also, Your Honor -- this is Luis LI azeew 18 question, thought, 1s yes. There needs to be an
1 «wswn 19  here. And you are perhaps far more familiar with w=ww 19 order. That's normally been provided to me in
wewv 20 procedures here, But just reading 13-4064, 1t aaww 20 other cases. And it's going to be provided,
| aswv 21 appears to require the request from the prosecuting wazww 21 according to Mr. Hughes, in this matter. So that
| wesew 22 attorney requesting the Court order the person to wazwew 22 Will be taken care of.
wesen 23 testify and then this immunity grant takes place. osearu 23 Mr. Kelly indicated that perhaps the
wsoomn 24 THE COURT: Normally there is just the waam 24 defense may wish to file something. What I'm going
wsaem 25 paperwork provided to me. And that's how I've seen wnew 25 to do is ask Mina to go ahead and make a transcript
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
. 14 16
} wween 1 it done, wauew 1 Of Mr. Rock's statements so you have those. And
! orsoom 2 MR. HUGHES: Your Honor, the state will wsawew 2 those can be sent to you so you can see -- you
aweew 3 prepare a statement that we can provide to wzwm 3 KNOW -- so there is no misunderstanding there as to
wswwew 4 Mr. Launders, Mr. Rock, obviously with copies to anem 4 what he said here this afternoon.
w5 the defense, indicating that we are granting the o B MR. LI: Thank you, Your Honor.
wsozen 6 fUll USe iImmunity to Mr. Rock. wzem 6 Just to protect the record -- and I could
ooz T MR. LAUNDERS: Let me interject one thing for wewam 7 NOt hear Mr. Launders -- his statements. ButI
wszee 8 MYy client, who doesn't want to listen to his wasew 8 presume It would also contain the various
weoww 9 lawyer's advice. The use immunity does not cover a w9 @admonitions in 13-4064 indicating however a person
wswxew 10 witness who somebody figures has perjured asoew 10 mMay be nevertheless prosecuted or subjected to
asam 11 themselves. And that's a glaring omission in wsww 11 penalty or forfeiture for any perjury, false
wwww 12 everything that everybody said thus far. The use wswm 12 swearing or contempt, et cetera.
awen 13 IMmunity that the state can provide this witness orsarrou 13 I just want to make sure that we have --
wsew 14 €ncompasses a great deal, but it does not encompass | wsww 14 that it's not just a simple recitation of words,
| asnsew 16 somebody who is determined to perjure themselves on | wsew 15 "use immunity." Normally it's been my experience
| wwszew 16 the witness stand. For that they can't give my nszew 16 that when a person is being advised of their
| axsew 17 Client protection. wsw 17 various constitutional rights and chooses to waive
asoseew 18 THE COURT: Yes or no on this, Mr. Rock: Did assew 18 them, that there will be a very fulsome discussion
wwsew 19 you hear Mr, Launders just then? asswem 19 Of what they're potentially facing and what the
s 20 THE WITNESS: I'm sorry. The last probably wsew 20 potential consequences are and what they're giving
aseew 21 five minutes I haven't been able to hear much. wseew 21 UD.
22 THE COURT: Well, you do need to hear this orssueu 22 And I've seen the state issue use
e 23 last thing that Mr. Launders -- asem 23 IMMunNity or, I guess, free-talk letters that are
wstien 24 Mr. Launders, would you please step asssw 24 two or three pages long. So I just want to protect
wsew 28 forward. I'd request you do that. Get closer to wssew 28 the record, make sure that we're not getting
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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17 19
wsoem 1 Mr. Rock a two-sentence Ietter.. wssew 1 1t with the rt to protect myself.
sseam 2 I don't know what the practice is here, orsosem 2 And ultimately what we're considering is
wsowew 3 but that's always been what I've -- my experience sssew 3 at issue, whether it's the State of Anizona, the
w 4 whenever somebody is giving up rights. There needs wsoe 4 Court or Mr. Li and myself, are the due-process
' 5§ to be a fairly careful recitation of what rights wsweew 5 rights of Mr. Ray.
awswew B are being given up. asroem © THE COURT: Well, that sounds like you need to
osazem 1 MR. HUGHES: Your Honor, I have every wswen 7 loOk into that, Mr. Kelly. Because I have a whole
as2ew 8 confidence Mr. Launders has fully advised Mr. Rock wswm 8  calendar this afternoon. And if you've got
wszew 9 Of the 1ssues and the rights that pertain to this. asen 9 something to file -- I don't mean to cut you off on
ovsazem 10 The state will prepare a document that we wsww 10 that. But I have a full call calendar I've got to
wsem 11 believe I1s similar to what's been filed in other aswm 11 get involved in. And I cannot take the whole
wssew 12 cases in the past, and certainly that would comply weaew 12 afternoon discussing this issue.
wszen 13 with A.R.S. 13-4064. wsrem 13 So we will assemble at 8:30 tomorrow, and
wsian 14 THE COURT: And, Mr. Li, apparently you didn't wswew 14 we'll Just go from there. At this point, though,
wseew 15 hear. But that's what Mr. Launders was doing is aswm 15 it appears that -- you know -- you've heard what
wse 16 specifically discussing that use immunity would not wssew 16 the various people have said.
wuae 17 apply to potential perjury. That's what he was ot 17 Mr. Launders, you want to say something.
assew 18 discussing. wswm 18 Please step forward so I can make sure that
orseson 19 MR. LI: I appreciate that, Your Honor. We amaw 19 Mr. Rock hears what his attorney has to say.
wssew 20 Just can't hear very well here, ot 20 MR. LAUNDERS: And Mr. Rock 1s going to be
orssonm 21 THE COURT: I know. wsem 21 ordered to appear tomorrow at 8:30?
ossorem 22 MR. KELLY: Judge, ultimately, just to state ovsrsiom 22 THE COURT: He indicates he's going to
asowen 23 1t SIMply, It begs the question how could a court wasew 23 testify.
wsten 24 OF the State of Arizona allow a witness to take the asrsew 24 Is he under subpoena, Mr. Hughes?
aswew 25 stand and perjure himself? That's why I believe ovsrsiom 25 MR. HUGHES: I believe he is.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
® 5 5
wseen 1 the issue Is Just more simple than that described ovsrseem 1 THE COURT: Well, there is a subpoena, then,
ws2ew 2 by Mr. Hughes. And I think there needs to be some wsam 2 that has to be honored in any event.
msaew 3 Serious consideration about the propriety of orssosm 3 MR. HUGHES: I don't think he needs to be
wsssew 4 Mr. Rock's testimony. nxwm 4 there at 8:30. It's not the Court's intention to
v D THE COURT: I think Mr. LI may have been wswew 8 have the witness begin to testify until 9:30. Is
wsw 6 talking about use iImmunity situations, but it also wswew 6 that correct?
asem 1 Seemed to me he was talking about advising PITOR THE COURT: Closer to 9:30. The jury i1s not
wsaw 8 defendants of nghts. And different situations -- wsew 8 COmMING until 9:15.
assow 9 you know, if you look Into the area of when an osouew 9 MR. HUGHES: So I don't think he needs to be
wssew 10 attorney represents a client and then the client waww 10 there at 8:30.
aswm 11 wishes to testify and what happens If the attorney orsazoem 11 THE COURT: That's true. Although it might be
ascew 12 believes that the client might not tell the truth. wszw 12 @ good 1dea to be there by 9:15 or so.
orssosn 13 I guess, Mr. Kelly, you're thinking along orsazeem 13 Okay. Thank you. I'm going to go ahead
wswew 14 those lines. I've not seen this come up with an wsws 14 and adjourn on this matter.
s 15 attorney who's advising a witness, not a party, not ossxem 15 MR. HUGHES: Thank you, Your Honor.
wsw 16 @ defendant, but a witness. 16 (The proceedings concluded.)
osszen 17 Are you saying you happen to know that 17
asew 18 the concepts are parallel, same kind of procedure 18
aseew 19 should be followed? 19
orsszwen 20 MR. KELLY: No, Judge. I have cross-examined 20
asww 21 many witnesses who have been provided use iImmunity. 21
22 And this is the first time that I've heard a member 22
ws 23  of the bar stand up and say I'm advising this 23
wsom 24 Witness not to testify. He's not following my 24
wsam 25 advice. And here are the reasons why. Please seal 25
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